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A Misreading of the National

Voter Registration Act Is
Preventing States from Using
DMYV Data to Stop Duplicate Voter
Registration in Multiple States

Hans A. von Spakovsky

KEY TAKEAWAYS

A registered voter’s application for a driv-
er’s license is written proof that he is now
a legal resident of the state in which he is
applying for the license.

Documentation received from a DMV that
a registered voter now holds a driver’s
license in a different state proves that his
eligibility to vote is in the new state.

Such certification is written proof
under the NVRA that a voter should be
removed from his previous state’s voter
registration list.

aintaining accurate voter registration

rolls is not only essential to securing elec-

tion integrity, but also a requirement of
federal law. Yet a misreading of the National Voter
Registration Act of 1993 (NVRA) is preventing
states from using relevant information from their
departments of motor vehicles (DMVs) to remove
individuals who have certified in writing that they
now reside in another state. The failure to remove
those individuals from the voter rolls provides those
individuals with the opportunity to register and vote
unlawfully in multiple states or for others to misuse
their registration to cast fraudulent votes. State
election officials should act immediately to correct
this problem.
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Applicable Federal Statutes

Section 8 of the NVRA requires that “in the administration of voter reg-
istration for federal elections, each State shall...conduct a general program
that makes a reasonable effort to remove the names of ineligible voters from
the official lists of eligible voters by reason of (A) the death of the registrant;
or (B) achange in the residence of the registrant” to another state.!

If a state receives information from the U.S. Postal Service’s National
Change of Address System (NCOA) that a registered voter has moved out of
the state, election officials are obligated to use a notice provision outlined
in the NVRA to confirm that the registered voter has moved.? The same
notice procedure must be used before individuals can be removed because
they have not voted in one or more elections in the state.

States cannot remove the registered voter for not voting or after receiv-
ing notice from the NCOA that the individual has moved unless the voter

“confirms in writing that the registrant has changed residence” to another
state or at least two federal elections have passed since the registered voter
was sent a notice by the state asking the registrant to confirm that he or
she has moved.®

The Help America Vote Act of 2002 (HAVA) also requires states “to
ensure that voter registration records in the State are accurate and updated
regularly.”* Among numerous additional requirements, the HAVA man-
dates that state election officials “enter into an agreement” with the state’s

“motor vehicle authority” (DMV) to “match information in the database of
the statewide voter registration system with information in the database
of the motor vehicle authority to the extent required to enable each such
official to verify the accuracy of the information provided on applications
for voter registration.”

Information Received from a State’s DMV

Itis a standard requirement under state law that an individual estab-
lish residency in a state in order to obtain a driver’s license. For example,
in Virginia, an applicant for a driver’s license must provide “documents
to prove identity, legal presence, Virginia residency, and, if you have one,
Social Security number (SSN).”® The “Driver’s License and Identification
Card Application” for Virginia has a “Certification” at the end of the form in
which the applicant certifies and affirms that he is “a resident of Virginia.””
Similarly, in the neighboring state of Maryland, an applicant must provide

“proof of identity and residency” in Maryland.®
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Under the HAVA, state election officials are able to obtain information
from their state DMV when driver’s license holders who are also registered
voters change their residential address within a state on their driver’s
license, which is relevant to the residential address an individual claims
for purposes of voting within the state. States also require an individual to
surrender the driver’s license from a prior state when that individual estab-
lishes residency in the new state. For example, Pennsylvania requires that
all new residents with a driver’s license “from another state in the United
States must get a Pennsylvania Driver’s License within 60 days after moving
to PA and surrender their out-of-state driver’s license and/or ID card.”

Establishing that you are a resident of a state is a basic requirement not
only to obtain a driver’s license, but also to be eligible to vote in a state.’* To
vote in Virginia, for example, the state’s constitution requires you to “be a
resident of the Commonwealth,” and that requires you to establish “both
domicile and a place of abode.”"

In 1972, the Supreme Court of the United States held in Dunn v. Blum-
stein that states can impose a “uniformly applied requirement of bona fide
residence” as a precondition for voting within a state because that is “nec-
essary to preserve the basic conception of political community.”> The Court
held that while states cannot impose a durational residency requirement
such as arequirement that an individual must be a resident of the state for
a year before he or she is eligible to vote," they can require an individual
to establish that he or she is in fact a resident of a state as long as any reg-
istration requirement is no longer than 30 days prior to the election. The
Court determined that 30 days is “an ample period of time for the State to
complete whatever administrative tasks are necessary to prevent fraud.”*

According to the National Conference of State Legislatures, “[t|hroughout
the nation, citizens can only register and vote in one jurisdiction for fed-
eral elections.”” Individuals cannot claim for voting purposes in state and
federal elections that their legal residence is in two different locations, so
their residential address for the purposes of obtaining a driver’s license and
registering to vote must be identical. As the Supreme Court pointed out in
Dunn, “objective information” that is “relevant to the question of bona fide
residence” includes where an individual holds a “driver’s license,” something
that “is easy to doublecheck, especially in light of modern communications.”®

Information Received from Other State DMVs

The DMVs of 39 states are members of the American Association of Motor
Vehicle Administrators, a nonprofit organization that runs an information
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clearinghouse called the State-to-State Verification Service.”” By using this
system, members can “electronically check with all other participating states
to determine if the applicant currently holds a driver license or identification
card in another state.” Through the system, a state can “send a request to
another state to surrender or invalidate” a driver’s license or identification
card. The system and its members limit “a person to one driver license.”*

Thus, state DM Vs that are participants in this driver’s license verification
system are receiving information that informs them when a license holder
in their state has moved to another state, established legal residency there,
and obtained a new driver’s license in his or her new state of residence.
Such information is obviously relevant to the voter registration status of
the holder of the driver’s license.

Inorder to avoid errors, “when a duplicate license is discovered the states
involved will collaborate to determine who holds the most recent record.”
Another failsafe is that:

If a customer visits an agency to apply for a license and the agency discovers
a record already exists in another state, they will give the customer the option
for continuing with their new application, in which case the state will request
the state holding the record to transfer the record to the new state, or, the cus-
tomer can decline to move forward with the new application and retain their
license in their previous state.

The Misreading of the NVRA

The misreading of the NVRA involves information that state election offi-
cials receive from their state DMVs (which receive the information through
the “modern communications” of the State-to-State Verification Service)
that an individual has moved out of state and applied for and obtained a
driver’s license in a different state.

Apparently, state election officials are misreading the NVRA’s require-
ment that they cannot remove a registered voter unless the “registrant
confirms in writing that the registrant has changed residence” to mean
that only a written notice received by election officials directly from the
registrant is sufficient to meet this requirement. As a result, election offi-
cials are not removing individuals from their state’s voter registration list
even when the state DMV informs them that a driver’s license holder who
is also aregistered voter has completed the written application process and
obtained a driver’s license in a new state, thus establishing legal residency
in that new state.
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This is an error. When the NVRA was passed, the U.S. House of Repre-
sentatives’ Committee on House Administration, which has jurisdiction
over election issues, issued a report on the application of the NVRA.2° The
report’s summary of Section 8 states that in applying the language allowing
election officials to remove a registered voter “from the official list of eligible
voters...at the request of the registrant,” such a “request” can include “a
change-of-address notice [provided by the registered voter] through the
driver’s license process that updates the voter registration.”*

Note that the language in the House report does not limit the effect of the
registered voter’s use of the driver’s license process to change his residential
address only to the state in which the voter currently is registered and holds
adriver’s license. It seems obvious that if a voter moves to another state and
obtains a driver’s license in that state—a process that requires him to estab-
lish legal residency there and surrender his driver’s license from his now
former state of residence—this should act as a change-of-address notice
to his former state’s DMV under this provision of the NVRA, according to
which he is no longer an eligible voter in his former state and should no
longer be registered to vote there.

The written application process that a registered voter goes through
when applying for a driver’s license in a new state, by providing that state
with his or her new residential address, acts as written confirmation for
voter registration purposes that the individual has changed his address
and moved to a new state and can therefore be removed from the voter
registration list in his former state. Notices received through the State-to-
State Verification Service for driver’s licenses should be sufficient to meet
the requirements of Section 8 of the NVRA according to the House report.

This is confirmed on page 18 of the same House report, which states that an
underlying purpose of this section is to ensure that a voter remains registered

“so long as the individual remains eligible to vote in that jurisdiction.” When
aregistered voter certifies in writing through the driver’s license process in
another state that he is a legal resident of that state, that individual is no
longer eligible to vote in his former state where he is registered to vote. Notice
received by election officials in his former state through the DMV process
satisfies the Section 8 requirement of confirmation “in writing that the reg-
istrant has changed residence to a place outside the registrar’s jurisdiction.”

There is no case law over the use by state election officials of information
received directly from the DM Vs of other states. The closest case (but one
that is not directly on point because it deals with information received from a

“third-party database” set up by the Kansas and Missouri Secretaries of State)
is the Seventh Circuit’s 2019 decision in Common Cause Indiana v. Lawson.*
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The database, which was known as the Crosscheck system but which
no longer exists, “aggregate[d] data from [the voter registration lists of |
multiple states to identify potential duplicate voter registrations.” Under
the Indiana law that was challenged, Indiana would automatically “remove
avoter from the rolls if the voter was identified as a database ‘match’ with
aregistration in another state with “no provision for contacting the voter
or confirming her wish permanently to change domicile and cancel her
Indiana registration.”?

The court held that this law violated the NVRA because when a state
“suspects that the voter has moved,” it must follow the notice procedure in
Section 8 that applies to individuals who have not voted in prior elections
or who the U.S. Postal Service says have moved.?* The court emphasized that
under these circumstances, it was the registered voter who “must inform
the state about the change in residence.”*

However, the Seventh Circuit panel’s decision did not cover information
received directly from a state DMV. The NVRA provides a specific exception
to this general notice and voter confirmation requirement by requiring all
state DM Vs to accept an application for a driver’s license “as an application
forvoter registration” unless the applicant refuses to become registered.?®
Any application submitted for voter registration through a driver’s license
application “shall be considered as updating any previous voter registration
by the applicant.”*”

The statute applies to “any previous voter registration” and is not limited
only to a previous voter registration in the state where the individual is
now applying for a new driver’s license. In other words, an application for
adriver’s license and voter registration in a new state indicating that the
applicant has moved to that state can be “considered as updating” his “pre-
vious voter registration” in his former state of residence.?® This application
of the law is bolstered by the fact that a “change of address form” submitted
by aregistered voter and driver’s license holder to the DMV “shall serve as
notification of change of address for voter registration” unless the voter/
driver specifically informs the DVM that the “change of address is not for
voter registration purposes.”?

The court in the Indiana case also focused erroneously on whether being
registered to vote in multiple states was prohibited by state criminal law
rather than on the eligibility of an individual to vote in a particular state,
which is dependent, as the Supreme Court said, on that individual’s bona
fide residency. You must be a resident of a state in order to be eligible to
vote in that state, and when an individual certifies in writing as part of the
driver’s license process that he or she is now a resident of a different state,
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that individual is no longer eligible to vote in his or her former state, and
that state has the right to cancel the voter registration.

There is no authority in the NVRA for a court to force a state to continue
to maintain the registration of an individual when it has received documen-
tary proof—a written certification signed by a voter submitted in a different
state—that the individual is claiming legal residence in that other state and
is therefore no longer eligible to vote in his or her former state. Any contrary
holding would raise serious questions about the constitutionality of Section
8 of the NVRA because Section 2 of Article I of the Constitution gives states
complete authority to determine the qualifications (i.e., the eligibility) of
individuals to vote for Members of Congress.

Similarly, because Section 1 of Article II gives them power over the
appointment of electors for the Electoral College, the states also have com-
plete authority to determine the qualifications of voters for presidential
elections. Clause 2 of Section 1 provides that “Each State shall appoint, in
such Manner as the Legislature thereof may direct, a Number of Electors....”

As the U.S. Supreme Court said in 1892 in McPherson v. Blacker and
repeated in 2000 in Bush v. Gore, “the state legislature’s power to select
the manner for appointing electors is plenary.”*° Legislatures can choose
the electors, which was the method used by a number of states after the
Constitution was ratified, although that quickly changed to the modern
system in which every state legislature has delegated “the right to vote for
President in its people.”

That gives a state legislature the authority to determine which of “its
people” are qualified to vote in the presidential election as long as it does so
in a manner in which “equal weight” is “accorded to each vote” and “equal
dignity” is accorded to each voter as required by the Equal Protection
Clause of the Fourteenth Amendment.*! Even with this delegation, however,
state legislatures retain the right “to resume the power at any time, for it
can neither be taken away nor abdicated.”3?

Any interpretation of the NVRA that would force a state to keep an
unqualified, ineligible individual on its voter rolls when that individ-
ual has certified in writing that he or she is now a resident of a different
state through the driver’s license process would likely render Section 8
unconstitutional.

Conclusion

When aregistered voter applies for a driver’s license, that voter is assert-
ing in writing that he has changed his address and is a legal resident of the
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state in which he is applying for the driver’s license. Documentation that
state election officials receive through their DMV that a registered voter
has applied for and been issued a driver’s license in a different state acts
as a written certification by the voter that his or her legal residence and
eligibility to vote are in the new state. Such certification is sufficient to meet
the requirements of the NVRA as written proof that a previously registered
voter is no longer eligible to vote in that state and should therefore be
removed from that state’s voter registration list.

Hans A. Von Spakovsky is Manager of the Election Law Reform Initiative and Senior
Legal Fellow in the Edwin Meese Il Center for Legal and Judicial Studies at The
Heritage Foundation.
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