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riginalism and American conservatism have worked well together

forthe past 50 years. Their collaboration has restored some degree of
faithfulness to our Constitution in our legal system and legal culture. It also has
provided conservatism with a politically and sociologically attractive approach
to constitutional interpretation that is fully compatible with the rule of law.
While it may not be true in all times and places, in the United States, because of
its distinct circumstances, originalism is a good match for conservatism.

For the first time in nearly 40 years, it is a widely debated question within
American conservatism whether originalism is the way Americans should
interpret their Constitution.! Ever since Robert H. Bork and Raoul Berger
articulated a jurisprudence of “original intent” in the 1970s and Edwin
Meese made originalism the policy of the Reagan Administration in the
1980s,? originalism has been one of the most important consensus points
within the American conservative movement.

And it has been a winning combination. Politically, from Richard Nixon’s
promise to appoint “strict constructionists” to Donald Trump’s promise to
nominate Supreme Court justices from a published list of likely nominees,*
originalism has been politically potent. Jurisprudentially, originalism has grown
exponentially in sophistication and influence from a couple of leading if isolated
scholars® to today’s large number of scholars at leading institutions who elabo-
rate originalism and debate its merits with each other and with other scholars.®
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Originalism seemed to right-of-center Americans to fit conservatism. It
seemed to be how law was supposed to work because it identified the law
as fixed at ratification and declared that legal officials, especially judges,
should follow (and not alter) this fixed law. It seemed humble about the
power, intellect, and integrity of judicial officers: They are not, as Ronald
Dworkin persuaded a generation of liberal legal scholars, Hercules.” Orig-
inalism reserved most lawmaking for the more representative parts of the
constitutional system where the virtue of political wisdom lay. It seemed
to provide conservative interpretive outcomes or at least to avoid the more
radical outcomes like Wickard v. Filburn,® Miranda v. Arizona,” and Roe v.
Wade.”® 1t also seemed to provide results that all components of the con-
servative movement could embrace, including a more libertarian, limited
federal government faction along with social conservatives who were con-
cerned about the protection of American religious practices, to give just
two examples.!

This successful conservative consensus came under strain in the run-up
tothe 2016 election when it appeared that Donald Trump might not win the
election and his promises to appoint originalist judges therefore would not
bear fruit. The Supreme Court’s 2019 Bostock v. Clayton County decision,'?
authored by one of President Trump’s two originalist nominees, Justice
Neil Gorsuch, further bent the consensus through its use of a textualist
rationale to interpret the 1964 Civil Rights Act’s “sex” to cover both sexual
orientation and transgender status. The consensus nearly cracked under
the pressure caused by the debate swirling around the Supreme Court while
Dobbs v. Jackson Women’s Health Organization was pending,'® and some
suggested that the Supreme Court might not overrule Roe v. Wade and that
this would show that originalism’s promise was hollow.**

For these and other reasons, some conservatives have been attracted
to common good constitutionalism, which explicitly and enthusiastically
employs substantive—often conservative—norms in constitutional inter-
pretation and at the same time criticizes originalism’s purportedly positivist
ethical neutrality."”

In this essay, I argue that American conservatism needs originalism
because originalism is the most viable approach to constitutional inter-
pretation that may fairly be characterized as “conservative.” My argument
has four parts.

e Istipulate an ecumenical definition of American conservatism;

e Iprovide abrief description of originalism;
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e Targue that originalism fits well with and supports conservatism, at
least better than current alternatives do; and

e Iexplain that conservatism also needs originalism in order to be a
viable movement in the United States.

I do not argue that originalism is simply conservatism in the constitu-
tional interpretation sphere. Instead, this essay is an intervention into the
current debate within American conservatism, and I contribute to that
debate by identifying the reasons right-of-center Americans should con-
tinue to embrace originalism. These reasons are many and powerful, but
they are not without caveat.

One last note before proceeding: This essay presents reasons for con-
servative and libertarian Americans to utilize originalism. It does not
follow—and I do not argue—that Americans of other stripes do not also have
sound reasons to follow the Constitution’s original meaning. In particular,
my own view is that the strongest argument for originalism is its capacity
to secure the common good of our pluralistic political community,'¢ and
this is areason that all Americans of good faith can and should embrace.

An American Conservatism

The label “conservative” has had many connotations depending on time
and place. Edmund Burke is often identified as the founder of modern
conservatism. Burke was aleading Whig member of Parliament late in the
18th century. His ideas influenced Americans from the beginning of the
United States, but especially after their recovery and popularization in the
United States by Russell Kirk in his seminal book The Conservative Mind,
published in 1953.

There are many (and contested) aspects of Burke’s thought, but most schol-
ars agree that Burkeanism included pride of place for tradition, including
traditional communities, and a corresponding commitment to slow, incre-
mental change. Burke argued that individual and abstract human reason was
relatively less reliable than the propositions of tradition, tried and tested
through experience. A related component of Burkeanism is appreciation of
the valuable role and place of religion and religious institutions, especially the
Church, in the life of political communities. A third aspect of Burkeanism was
preservation of private property, both because it provided for independence
and freedom of property owners from government control and because it was
an established aspect of the political community."”
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Modern American conservatism arose in the 1950s in response to a
number of phenomena including Communism abroad and socialism at
home. Key articulators included Richard Weaver, Russell Kirk, and William
F. Buckley Jr. American conservatism soon made explicit other commit-
ments, including traditional mores and ways of life, especially as the cultural
challenges of the 1960s became manifest. Most recently, with the decline of
international Communism, the fusionism that held the movement together
has come under stress.

As defined by American Conservatism: An Encyclopedia:

Conservatism is a philosophy that seeks to maintain and enrich societies
characterized by respect for inherited institutions, beliefs and practices, in
which individuals develop good character by cooperating with one another in
primary, local associations such as families, churches and social groups aimed
at furthering the common good in a manner pleasing to God.'®

Consistent with this definition, this essay stipulates the following
conception of American conservatism (which I intend to be ecumenical):
Conservatism in the United States is a political, intellectual, and cultural
movement that has both substantive and procedural commitments. Sub-
stantively, it seeks to protect and enhance community (especially the family
and local communities, but also states and the United States); religion (in
private and public life); individual flourishing as a member of a community;
private property and the free market; and the importance and fundamen-
tal soundness of the American Founding, including the Constitution’s
commitment to ordered liberty originating from Western Civilization."
Procedurally, it values tradition, slow incremental change, and local and
private decision-making. It is opposed to one-size-fits-all, top-down, and
dramatic change. It is humble about human capacities to identify and
follow the truth.

In the United States, unlike Europe, conservatism is not tied to monar-
chy or an established church or an aristocratic culture. Instead, it is tied to
key ideas, institutions, and practices in existence at the time of the Found-
ing and at later historically important points, such as the Civil War and
Reconstruction.

There is debate within conservatism over the ideas that defined America.
The Declaration of Independence is widely regarded as identifying a number
of core propositions of the American political creed: Humans are created by
God, have natural rights, and are of equal moral worth, and human govern-
ment is legitimate when it protects those rights through consensual means.
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Beliefin natural law and natural rights was fundamental and widespread at
the Founding.?° The common law—both its decentralized approach to law
and lawmaking, and its substance—was similarly fundamental.*

Originalism’s Faithfulness to Fixed Constitutional Meaning

Originalism in its modern scholarly form first arose in the early 1970s,??
though there were predecessors, such as the Legal Process School, that con-
tinued to influence its development.?® Originalist scholars have also shown
that what today would be called an originalist approach to legal interpretation
was widespread at the time of the framing and ratification of the Constitution
and up to the New Deal.?* To take just one of the numerous pieces of evidence,
Sir William Blackstone’s influential Commentaries on the Laws of England
explicitly identified rules of interpretation to determine the meaning of par-
liamentary statutes, and these rules sought this meaning through “signs the
most natural and probable” including the conventional meaning of words,
legal context, and other tools that today are employed by originalists.

This 1970s originalist scholarship was self-consciously responding to
the interpretive excesses that took place at the Supreme Court during the
tenures of Chief Justices Earl Warren and Warren Burger. For example,
then-Professor Robert Bork argued that the Supreme Court should “stick
close to the text and the history, and their fair implications.”?® Such a Court

“need make no fundamental value choices,” unlike the Warren and Burger
Courts. Raoul Berger similarly argued in 1977 that “[t]he Constitution rep-
resents fundamental choices that have been made by the people, and the
task of the Courts is to effectuate them, ‘not [to] construct new rights’”% as
was done by the Warren and Burger Courts.

This early version of originalism had three primary commitments.
It focused on the Constitution’s originally intended meaning; it cab-
ined judicial discretion by tying judges to the Constitution’s originally
intended meaning; and this curbed judges’ ability to invalidate the laws
adopted by democratic institutions, such as state legislatures, and thereby
respected democracy.

As originalism entered the intellectual fray, it was subject to withering
criticism by legal scholars and judges, and hence began its decades-long
process of intellectual evolution. This story is too long and complex for an
essay. Suffice it to say that today, originalism has three key commitments.?

¢ The Constitution’s meaning was fixed at the time the text was ratified.
There continue to be good-faith debates over the form that meaning
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takes, and the major current options are original intent,* original
meaning,* original methods,* and original-law originalism.*?

¢ This fixed constitutional meaning contributes to constitutional
doctrine. There is a range of theoretically possible options, but most
originalists argue that officers must follow the Constitution’s original
meaning. What this means practically is that legal officials must follow
the original meaning in their official capacities, such as when crafting
legislation or deciding a case. Most originalist scholars also identify
some limited situations in which officers may be legally allowed or
required to follow some other meaning, the most important such
situations being nonoriginalist precedent and when the Constitution’s
original meaning does not provide a determinate legal answer (known
as constitutional construction).

e The Constitution’s original meaning can be underdeterminate; that is,
it does not provide determinate answers to all legal questions. There
are several causes of this underdeterminacy, but the most important
implication is that originalism needs subsidiary mechanisms to guide
officers in what is called the “construction zone,” and originalists have
provided different suggestions including, for example, deference to
other branch constructions.

Most originalists accept a role for stare decisis,* though there remains
significant debate over the extent to which nonoriginalist precedents—that
is, cases where a court has misinterpreted the Constitution—should be fol-
lowed or overruled. My own view is that the Constitution itself requires that
federal judges give significant respect to constitutional precedent, including
nonoriginalist precedent.?* This means that the Supreme Court will follow
some nonoriginalist precedents, especially those that are deeply entrenched
and widely respected.

Originalism is best seen as having a three-step approach to nonoriginalist
precedent.® In stage one, nonoriginalist precedent dominates a body of
law, and originalist arguments are rare. Originalism has limited force. Few
bodies of American constitutional law today are in this stage. The second
stage is an eclectic body of constitutional law that is an incoherent mix of
both originalist and nonoriginalist precedent. In this stage, judges should
typically not extend nonoriginalist precedents and should generally extend
originalist precedents. Much of our current constitutional law is at this
stage of legal eclecticism. Stage three is a coherent originalist practice by
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which all or nearly all of the precedent is originalist, and judges work with
those precedents, applying existing doctrine to new situations. Some areas
of American law—for example, the emerging Second Amendment jurispru-
dence—fit this stage.

Aswe will see, originalists’ normative justifications for originalism have
grown in number and sophistication since Bork’s first foray 50 years ago.

Three Axes of Evaluation

One could evaluate whether an approach to constitutional interpreta-
tion is conservative in several ways.?*® One axis of evaluation is whether an
approach to constitutional interpretation is itself—in its process—conser-
vative. I will argue that the manner in which originalism interprets the
Constitution is conservative in ways that living constitutionalism is not.

A second axis of evaluation is whether an approach leads to substantive
legal propositions that are consistent with American conservatism. I will
explain, with some caveats, that this is the case with originalism.

A third axis of evaluation for conservative Americans is whether a theory
of constitutional interpretation supports conservatism sociologically. By
this I mean, does originalism, compared to living constitutionalism, support
and advance conservatism as a movement within American society? The
answer, I will show, is yes.

My approach to the debate within conservatism on the proper method of
constitutional interpretation is systematic and thorough and provides new
reasons to those in the debate, but it also cautions against overidentification
of originalism with conservatism. I do not argue that originalism entirely
aligns with conservatism. Nor do I argue that left-of-center Americans lack
reasons to follow originalism; on the contrary, many of the reasons I give
here and elsewhere® should be embraced by all Americans.

Before getting to my positive arguments for why conservatism needs
originalism, however, let me identify and then put to one side a set of related
implausible arguments. One might think that the reason originalism is
conservative is that it preserves the Constitution’s meaning by identifying
and following the fixed original meaning simpliciter. Yet, both in law and
in other contexts of interpretation, there is debate over what following a
text’s meaning is. It might be the case that preserving and following the
Constitution’s meaning requires new interpretations of that meaning pre-
cisely in order to conserve the Constitution. In Kyllo v. United States, for
example, the Supreme Court debated whether government use of thermal
imaging devices to ascertain information about the inside of a home was a
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“search” within the meaning of the Fourth Amendment.® Justice Antonin
Scalia authored an opinion that was explicitly trying to preserve the Fourth
Amendment’s protections in the face of new and unforeseen technological
advances.?* The Court ruled that faithfulness to the Fourth Amendment
required holding that the police activity was a “search” because it “assures
preservation of that degree of privacy against government that existed when
the Fourth Amendment was adopted.”*°

This debate also occurs in a variety of related contexts. In the context
of Biblical interpretation, there is a debate among Christian churches and
communities over whether and in what way(s) doctrinal development is
faithful to the Bible. The Catholic Church’s position, as articulated by John
Henry Newman, is that the process of doctrinal development is necessary if
we are to remain faithful to Scripture as Scripture’s manifold implications
are revealed through time.* Other ecclesial communities have argued that
faithfulness to the Bible precludes such doctrinal development: indeed, that
development is itself evidence of unfaithfulness.*? Therefore, the fact that
it preserves the Constitution’s original meaning is not by itself sufficient to
make originalism conservative.

Another superficial way to evaluate whether originalism is conserva-
tive is to imagine an alternative theory by which the relevant interpreters

“interpret” the Constitution always to reach a conservative result (which, as
I explain below, is not what originalism will do). According to this approach,
the Constitution effectively means what Russell Kirk believed was the ideal
public policy for our political community. A related superficial (though
slightly more plausible) comparison is to imagine an approach that more fre-
quently produces conservative results than originalism does. Can Congress
use its Commerce Clause power to regulate intrastate possession and use of
“hard” drugs? Yes. Can Utah establish the Mormon Church? Yes. Can local
governments regulate property owners in ways that substantially reduce
the property’s value? No. Think of this alternative to originalism as “conser-
vative judicial activism” by which judges depart from established law, be it
precedent or original meaning, to reach substantively conservative results.**

You should also think of these two related alternatives as fundamen-
tally unconservative, and for a number of reasons. Such approaches to
constitutional interpretation are lawless both in a conventional sense and
theoretically. Conventionally, interpreters in the American legal system
do not possess the discretion or authority to justify an interpretation of
the law simply because it suits their political and policy preferences. Most
scholars acknowledge that the law is underdeterminate,** but few claim that
interpreters are (almost) always able to reach the “right answer.”
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Jurisprudentially in the Western legal tradition, human law is an arti-
fact, ahuman creation, with its own substance and integrity and therefore
of limited—and often very limited—malleability. Though there is debate
within the tradition on the extent, most agree that propositions of law
are and should be changed relatively rarely through the process of legal
interpretation. Instead and characteristically, interpreters are authorized
to interpret the law—that is, identify it, expound it, articulate it—and not
create new legal propositions.* Legislatures create new legal propositions
that judges then interpret.

Originalism’s Conserving Power: Positive Arguments

American conservatism needs originalism because originalism is con-
servative in how it interprets the Constitution, because it generally leads
to relatively conservative legal propositions, and because it gives conserva-
tism an essential component of a successful movement. These are powerful
reasons for conservatism to continue its alliance with originalism, but the
most powerful reason—and likely the most obvious—is that originalism is
the correct way to interpret our Constitution. If originalism is supported
by sound reasons, conservatives should continue to embrace it; otherwise,
they should not do so.

Originalist scholars have covered the figurative waterfront of normative
justifications for originalism over the past 25 years. One of the first sophis-
ticated justifications for originalism was offered by Keith Whittington, who
argued that originalism best protects and incentivizes democratic self-gov-
ernment by the American people.*® More recently, Professor Joel Alicea
has tied this popular sovereignty justification to the natural law tradition.*”
Professor Randy Barnett has argued that originalism best secures the indi-
vidual natural rights of Americans.*® Professors John McGinnis and Michael
Rappaport have argued that originalism secures the good consequences of
the Constitution’s original meaning.*

Another line of justification pursued primarily by Professors Stephen
Sachs and William Baude goes by the label original-law originalism. As
its label suggests, Baude and Sachs argue that the Constitution’s original
meaning and its implementing doctrines are America’s current constitu-
tional law, so the reasons that nearly all Americans have to follow the law
apply with full force to following the Constitution’s original meaning.*°
This justification does not directly appeal to normative considerations
and hence is often referred to (sometimes pejoratively) as a legal positivist
justification for originalism.
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Professor Christopher Green has articulated a compatibilist oath theory
for originalism pursuant to which officers who swear to “support and defend
the Constitution” have, because of their oath, reason to follow the Constitu-
tion’s original meaning.” Professor Green’s argument is “thicker” than the
Baude and Sachs position but also “thinner” than the other normative justi-
fications. It relies on the virtue of honesty: The oath-taker is committing to
telling the truth about the Constitution, and that truth is the Constitution’s
original meaning,.

Most and possibly all of these justifications (with some nuance®?) are
compatible with conservatism. For example, popular sovereignty has been
an aspect of the United States at least since the Declaration of Independence
and is therefore an aspect of conservatism.>® Natural rights, likewise, is an
aspect of American conservatism. While it is likely that a deep commitment
to utilitarianism is inconsistent with American conservatism, McGinnis and
Rappaport’s consequentialist arguments are compatible with conservatism
because conservatism cares about consequences. Stated differently, because
originalists have provided normative justifications for originalism from all of
the major ethical perspectives—deontological, consequentialist, and natural
law—then, regardless of one’s own ethical perspective, there is a normative
justification that should be congenial to conservatives.

My own view is that Americans have sound reasons to follow the Consti-
tution’s original meaning because of its capacity to overcome coordination
problems, secure the United States’ common good, and provide the condi-
tions within which Americans can flourish.>* This natural law justification
for originalism complements similar justifications by other scholars, includ-
ing Professors Pojanowski and Walsh.>®

Argument 1: Originalism’s process of interpretation is conserva-
tive. Process is distinct from substance. This distinction is a staple of the
legal system, and different processes of interpretation can be more or less
conservative.

One of conservatism’s defining characteristics is a belief in the need to
preserve and follow traditional modes of life. This includes family struc-
tures, religious participation, and civic engagement, and it also includes
legal practice. Originalists have shown that American constitutional prac-
tice at the time of the framing and ratification and up until the New Deal was
originalist.’® Originalism is the American political community’s traditional
way of interpreting its Constitution.

This contrasts with the reasons given by the Supreme Court and schol-
ars during and after the New Deal, which prototypically included claims
about changed circumstances necessitating changes in constitutional
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meaning. Whatever the power of these reasons, their product is not to utilize
originalism.

Originalism’s commitment to stare decisis as part of how it identifies and
implements the Constitution’s meaning is a powerful example of its adher-
ents’ respect for tradition. For many (and likely most) originalists, stare
decisis and related ideas are a component of the theory. This commitment
includes both the standard judicial respect for precedent, based on such
considerations as legal stability and reliance interests, and the associated
concepts of tradition®” and liquidation.®® All of these mechanisms have
the common feature of following a pre-existing meaning, typically one of
long-standing pedigree and identified either in a judicial precedent orin a
long-standing interpretation outside the judiciary.

The process of originalism is also conservative because it identifies the
Constitution’s original meaning as its authoritative meaning, which is the
product of an authentic political community. The Constitution’s original
meaning is the product of the Framers’ drafting in the Philadelphia Con-
vention and the ratifiers’ authorization in the state ratification conventions.
The Constitution’s meaning reflected the United States’ experiences. For
instance, amajor precipitating impetus for the Constitutional Convention
was the trade fights breaking out between states, and the Constitution’s
primary solution was the Interstate Commerce Clause. The Constitution’s
meaning was, moreover, the product of numerous members of both the
national United States political community and the 13 state political com-
munities. The Contracts Clause, for instance, arose out of the widespread
problem created by the newly independent states’ passage of legislation
that undermined settled contractual expectations.

Living constitutional meaning is different from the meaning that origi-
nated from the flesh-and-blood American Constitution makers at different
points in our history. A living constitutionalist might claim that new con-
stitutional meaning was itself a product of the United States community
when the new meaning was created. One might, for example, point to the
United States political community in 1966 and claim that the Miranda
warnings are a product of that community. This is most plausible (though
still not persuasive) with regard to the national political community, but it
is implausible with regard to the majority of state and local communities
that did not follow Miranda-like warnings prior to the Supreme Court’s
nonoriginalist decision. Yet it is also implausible with regard to the United
States’ national community because many nonoriginalist decisions, includ-
ing Miranda, have self-consciously ruled against the political community’s
existing norms and have been immediately contested and frequently
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narrowed (and sometimes overruled) by the national political community
over time, as was Miranda itself.>®

Living constitutionalism also represents a rejection of the traditional
American approach to constitutional interpretation. Living constitution-
alism does typically employ stare decisis and related concepts; however,
they are employed in the service of constitutional meanings that are char-
acteristically of recent vintage and therefore do not reflect long-standing
tradition as does originalist precedent.®® Moreover, living constitutionalism
in principle is committed to continually updating current precedential
meaning through new precedent, while the end state of originalism is a
fully originalist body of precedent that is applied to new circumstances but
otherwise maintains its character. Living constitutionalism is a rejection
of the Constitution’s original meaning and to that degree is a rejection of
the real communities whose meaning is reflected in it.

Originalism’s process of constitutional interpretation is also conser-
vative because the meaning it identifies is not characteristically abstract;
instead, it is a typically concrete meaning derived from and tied to the
authentic American community from which it originated and whose
members it is coordinating. To be clear: My claim is not that originalism
provides alow percentage of concrete constitutional meanings in absolute
terms, though I think that is true; my argument is that originalism does
not systematically identify abstract meaning. Originalism obviously does
produce some abstract constitutional meaning. The original meaning of
the Cruel and Unusual Punishment Clause is one such instance: It means

“unjustly harsh,”® which is a relatively abstract principle. What I mean is

that originalism as a method of constitutional interpretation is not char-
acterized by abstract constitutional meaning. The level of abstraction of
the Constitution’s original meaning, as Keith Whittington explained back
in 2004, is determined by the original meaning itself, not by an a priori

commitment to abstract meaning. “[O]riginalism...insist[s] that those are

interpretive questions to be discovered through historical investigations.
An abstract text may be subject to judicial manipulation, but its meaning

is historically determined.”®?

Thus, many provisions characterized by living constitutionalists as broad
and abstract are, upon investigation, neither broad nor abstract. The Equal
Protection Clause was famously pronounced by Ronald Dworkin to be “a
very general principle,”®® and this abstract interpretation was characteristic
of Dworkin’s theory of interpretation.®* By contrast, the clause’s original
meaning—which is the product of the actual circumstances faced by the
Reconstruction Republicans leading the American community—was a
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more concrete rule. As described by Professor Christopher Green, the
clause “imposes a duty on each state to protect all persons and property
within its jurisdiction from violence and to enforce their rights through
the court system.”%®

This is in contrast to living constitutionalism, which in its various forms
characteristically gravitates toward abstract constitutional meaning. I have
noted Ronald Dworkin, but similar living constitutionalist claims are ubiqui-
tous. Scholars® and justices®” have made similar claims. Even hybrid theories,
like Professor Jack Balkin’s Living Originalism,’® embrace what Professors
McGinnis and Rappaport have called the “abstract meaning fallacy.”

Originalism’s penchant for the non-abstract is conservative because
conservatism is averse to theoretical abstraction. Conservatism shies
away from abstract political and ethical principles in favor of traditions and
norms originating from and reflective of the human communities’ practices
from which they arose. As described by Professor Jesse Merriam, conser-
vatism “is more communally oriented, historically rooted, and empirically
grounded,” and the Constitution’s original meaning reflects that.”

Originalism is also “historically rooted[] and empirically grounded”
because the Constitution’s original meaning both has the purpose and is
the means to coordinate Americans toward the common good. The Con-
stitution’s purpose is to coordinate the political community toward the
common good.” A few aspects of that coordination may be abstract, as
noted earlier, but most will be concrete because law-based coordination
requires that law’s subjects are capable of understanding and following the
law’s reasons in their practical deliberations and to act accordingly.” Law’s
subjects will have a more difficult time following abstract legal propositions
in a systematically coordinated manner than they will following concrete
legal propositions.

Itis not surprising, therefore, that the Constitution’s legal propositions
are typically “historically rooted[] and empirically grounded.” A perusal
through Article I, Section 8, for example, shows a litany of concrete common
terms and legal terms of art:” “lay and collect taxes,” “borrow Money,” “the

2 <«

Indian Tribes,” “Bankruptcies,” “coin Money,” “Punishment,” and “Post
Offices.” These terms are readily understood by Americans because they
are drawn from and are meant to coordinate existing concrete American
life. The terms’ concreteness allows officers and Americans to coordinate
their actions. Stated differently, it is easier for Americans to understand
and follow the original meaning of the Equal Protection Clause than it is for
them to follow Ronald Dworkin’s abstract moral principle of equal concern

and respect.
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There is another, related manner in which originalism as a process of
interpretation is conservative: It conserves whatever the public meaning
of the Constitution was when it was ratified. This rationale is not focused
on the substance of the original meaning; it is agnostic about the substance.
Instead, it focuses on the process of interpretation through which origi-
nalism conserves the original fixed meaning. For instance, Professor Ilan
Wurman has argued that originalism preserves the “balance among the
principles of our Founding,” whatever that balance was.”

There is a jurisprudentially deep way in which originalism’s process fits
and supports conservatism. Conservatism recognizes both human reason
and human will, and both are essential components of humans individ-
ually and communally. What constituted the United Kingdom for Burke
was the reasoned choices of Englishmen along with, simply, their choices
of how to live.

Likewise, originalism treats the Constitution as the product of both
reason and will. The Constitution was authorized by the ratifiers who chose
to ratify it. The Constitution was also the product of reason by the Framers
who crafted its provisions and of the ratifiers who debated whether to adopt
it. Originalism’s capacity to treat the Constitution as an integrated product
of reason and will is the consequence of its treatment of the Constitution
as having fixed constitutional meaning whose provenance was the framing
(reason) and ratification (will and reason).

Compare that to living constitutionalism. Living constitutionalists are
sociologically “stuck” with the Constitution’s text, which is a product of
the framing and ratification, yet they change that text’s operative meaning
to something other than the public meaning from the time of the framing
and ratification. In practice, this typically occurs in Supreme Court cases
in which the justices announce newly changed meaning. The justices in
such cases view the original public meaning as inadequate (by hypothesis,
otherwise why change it?), but they must make a plausible argument that
the newly changed meaning is actually an interpretation of the Constitu-
tion’s text. This places the newly changed meaning in possible tension with
the sociologically fixed text, so the justices must choose a newly changed
meaning that is both superior to the original meaning (normatively) and
plausibly consistent with the Constitution’s text (as a sociological matter).

The process of living constitutionalism therefore has fwo chronological
points of will and two points of reason. The first point of will is the choice to
adopt the Constitution’s text and original meaning; the second is when the
justices choose newly changed meaning. The first point of reason is when the
Framers and ratifiers crafted and adopted the Constitution’s text with its public
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meaning; the second is when the justices (A) determine what they believe to
be the superior, newly changed meaning and (B) determine that the newly
changed meaning is sufficiently consistent with the Constitution’s text to survive
sociological scrutiny. Point (B) is created by living constitutionalism’s process
of interpretation and shows that the rationality of living constitutionalism’s
process is undermined by the tension between the newly changed meaning
and the Constitution’s text. Because of (B), the newly changed meaning is
partially an accident caused by the artifact of the Constitution’s text.”

Relatedly, originalism’s process treats the Constitution seriously as law
to be followed, while living constitutionalism is less serious about the con-
ventional sources of constitutional meaning. Turning to the granular to
exemplify the different manners of performing constitutional interpreta-
tion, one can compare how the Supreme Court justices acted and reasoned
in Roe v. Wade and Dobbs v. Jackson Women’s Health Organization. In its
opinion, the Roe Court treated the Constitution’s text as an afterthought. By
contrast, the Dobbs Court gave pride of place to the question by treating it as
the first issue. This same pattern of focusing on text, structure, history, and
tradition was in evidence in Dobbs’s oral argument” and virtually absent in
Roe’s. The Roe Court’s casual attitude toward text, structure, and history was
the product of its living constitutionalist approach in which the real work of
lawmaking being done was not in 1868; instead, it was in the justices’ own
reasoning as to what legal propositions are sound.

Originalism’s process is also conservative because it is compatible with
the rule of law. The rule of law is a deep commitment of Western Civilization
and of the United States. The rule of law is a tremendous good, especially in
alarge, diverse republic such as ours. The rule of law is largely about process.
As summarized by John Finnis, the rule of law has eight characteristics that
are process-oriented, such as prospectivity and promulgation.”” Originalism’s
process comports with the rule of law better than living constitutionalism does.

Originalism’s two core commitments—the fixation thesis and constraint
principle—tie it to pre-existing constitutional meaning that officers then
apply. This comports with the rule of law. By contrast, living constitutional-
ism is characterized by the rejection of one or both of these commitments,”
which requires officers who follow living constitutionalism to create new
constitutional meaning and/or not follow existing constitutional meaning.
This is not consistent with the rule of law.

For these reasons, I disagree with Professor Merriam’s assessment that
the legal conservative movement diverged from the broader conservative
movement because of its focus on process and not the substance of con-
stitutional interpretation.”” Merriam contrasts the responses to Brown v.
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Board of Education® by legal scholars such as Herbert Wechsler with those
of movement conservatives to exemplify the distinction between process
and substance. Similarly, Merriam critiques Robert Bork’s 1971 and Berger’s
1977 interventions because they focused on the Warren Court’s incorrect
process of constitutional interpretation but left behind the earlier conser-
vative substantive criticisms.®

Merriam is right that originalism focuses on the correct process for inter-
preting our Constitution. Its two core commitments are process oriented.
The fixation thesis tells us when and how constitutional meaning is set, and
the constraint principle instructs officers to follow that fixed constitutional
meaning. Application of these commitments does not depend on the sub-
stance of the Constitution’s meaning. It is surely unexceptionable, then, for
lawyers who have expertise in law to critique deviations from the original
meaning precisely as failed process.

Originalism’s focus on process does not imply that substantive critiques
of living constitutionalism are illegitimate or that originalists do not make
them; many certainly do.®? It is only that originalism’s focus is more narrow
and tied to what originalism is trying to do: describe how to be faithful to
the Constitution as a theory of constitutional interpretation. Originalism is
not materially about the substance of the Constitution.®?

Argument 2: Conservatism needs originalism because original-
ism articulates relatively more conservative legal propositions than
living constitutionalism articulates. The concept of the “substance”
of constitutional interpretation is relatively easy to understand. This
substance is the body of legal propositions articulated as the product of
interpretation of the Constitution’s original meaning. For example, one
legal proposition recently identified by the Supreme Court is that the
Commerce Clause does not authorize Congress to regulate non-market
inactivity and does not require Americans to purchase government-ap-
proved health insurance.®*

Itis not possible in the span of this short essay to show definitively that the
propositions articulated through interpretation of the Constitution’s original
meaning are overall and on balance relatively conservative, so I will try to
support my claim indirectly. When people think of originalism as being con-
servative, this substantive perspective is most often what they have in mind.
There are several reasons that, for the most part, support this conclusion.

First, one might think that the Constitution’s original meaning is more
conservative than living constitutional meaning if the relevant creators of
meaning were more conservative than the alternatives. This conclusion, in
my view, would be the product of three likely premises.
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The first premise is that the political community that created the key
parts of the Constitution during the Founding, Reconstruction, and the
Progressive Era was relatively more conservative than today’s United
States. Using today’s contested political-legal issues as test cases, it seems
likely that the United States was more conservative than it is today on most
major constitutional issues including the size and powers of the federal
government, religion in public life, individual gun rights, marriage, and
government takings of property, among many others.®

The second premise is that political communities tend to create laws
thatreflect their general outlook. This tends to be case both theoretically
and sociologically. From the perspective of the natural law tradition,
law’s purpose is to coordinate law’s subjects so they can secure the
common good and their individual goods. Both law’s purposes and its
coordinations are the product of the political community. Sociologically,
human lawmakers in all sorts of political systems typically share the
outlooks of their political communities, and the citizens in those politi-
cal communities expect and are more likely to follow laws that comport
with that outlook.

The third premise is that the Constitution’s original meaning is more
conservative than contemporary living constitutionalist interpreters’ policy
preferences (or the preferences they perceive in popular social movements
or wherever they derive their updating information). The contrast between
the interpretations of living constitutionalist justices since the rise of living
constitutionalism in the early 20th century—those that have been adopted
by the Supreme Court and those that have not—and the original meaning
shows that originalism is typically more conservative. The close collabora-
tion of living constitutionalism and liberal-progressive politics during the
20th century suggests that living constitutionalism was employed precisely
to achieve non-conservative results.

A second way to see that originalism will produce more conservative
legal propositions than living constitutionalism is to compare it with the
Supreme Court’s practice during the New Deal, Warren, and Burger Court
eras. The Court’s practice during this period is widely (and in my view cor-
rectly) seen as nonoriginalist. This can be seen from the near-total absence
of originalist arguments in the Court’s opinions during this period. For
example, in place of the text, structure, and history of the Fifth Amend-
ment’s privilege against self-incrimination, the Supreme Court talked about
psychological coercion, contemporary police manuals, and adequate psy-
chological safeguards in Miranda v. Arizona. It employed the same kind of
nonoriginalist analysis in other cases as well.?
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In addition to and following from the absence of originalist analysis,
there was a dearth of originalist holdings during this era: that is, holdings
that are consistent with the Constitution’s original meaning.?” The New
Deal Supreme Court’s Commerce Clause decisions were fundamental to and
characteristic of the period’s constitutional revolution, and their holdings
were progressively more extravagant, culminating in Wickard v. Filburn,
which removed constitutional limits on Congress’s commerce power and
thus fatally undermined the principle of limited and enumerated powers.*

A third way to get at this is to look at the legal propositions living consti-
tutionalism has tried to implement. In subject after subject, when the New
Deal and later progressive Courts employed living constitutionalism, it was
to move toward a meaning that fit the ideological viewpoint of the justices,
which in turn fit the dominant liberalism in the early to mid-20th century
United States. It is hard for many of us today to recall the absolute zaniness
of many of the Supreme Court’s purported constitutional interpretations
during this time. One of the most exotic was the Court’s movement toward
ruling that there is a constitutional right to government benefits.®* Another
was the Court’s living constitutionalist interpretation of the Interstate
Commerce Clause that expanded it to the point where it nearly—but not
quite—gave Congress a police power.

Fourth, one of American conservatism’s core commitments is community,
and originalism is relatively protective of the various forms of community in
the United States. The United States has four fundamental levels of commu-
nity: the national community, state communities, local communities, and
civic communities. Many conservatives think it is implausible to describe
the United States as acommunity,” but most think that states and their sub-
sidiary communities count as genuine communities. Originalism protects
these communities because the Constitution’s original meaning identifies
and protects them through many mechanisms, both directly and indirectly.

The United States is, in my view, a genuine if relatively thin political
community. Different groups of humans may have different characteristics
and yet all be communities, though of different sorts. The United States
is a genuine community in many ways. One powerful piece of evidence is
that American citizens share with one another civic friendship. That is, we
generally and genuinely will the good of our fellow citizens as civic friends®!
in a way that most of us do not for non-Americans.?

Originalism preserves and enhances the national American community by
its focus on the framing and ratification of the Constitution and subsequent
amendments. America lacks a common ethnicity or religion, includes many
immigrants with ties to ancestral countries, and features a relatively thin national



FIRST PRINCIPLES | No. 94 FEBRUARY 2024 | 19
heritage.org

culture with a profusion of sub-national cultures. In these circumstances, the
Constitution has come to play a central role in American self-identity, but this
identity is not tied to the mere notion of the Constitution. Instead, it is the
actual written Constitution, currently in the National Archives and which was
the product of the unique framing and ratification process, that can and does
play that role. Our actual Constitution was part of that foundational process
and is recognized by Americans today as our Constitution solely because of its
unique provenance. Americans of all stripes are able to—and in fact do—find
common ground in the Constitution, and originalism facilitates that process.”

Most importantly for states, the Constitution’s original meaning protects
the states as distinct political sub-communities. The structural principle of
federalism holds that ours is a federal republic and that the Constitution
should be interpreted to identify and preserve both the federal and state gov-
ernments. For instance, the Supreme Court in United States v. Lopez crafted
anew sub-doctrine to limit the scope of the nonoriginalist substantial effects
test created during the New Deal.®* The Lopez Court ruled that the Commerce
Clause allowed Congress to regulate only economic activities. This new doc-
trinal limit was a product of the federalism structural principle instructing
the Court to identify a way to protect the role and power of states over crime
and education (and other areas traditionally governed by states) that was
threatened by the nonoriginalist substantial effects test.

Similarly, the structural principle of limited and enumerated powers
limits the federal government’s powers and in doing so preserves state use
of non-enumerated powers. Think of all the important subjects in human
communities in need of legal coordination that Congress is not authorized
to regulate: education, property, marriage, torts, community morality,
contracts, and farming among many others. This principle persuaded the
Supreme Court in NFIB v. Sebelius to reject Congress’s claimed power to
regulate the status (or inactivity) of being uninsured.

Local communities are indirectly supported by originalism. Some—prob-
ably most—states will distribute some of their retained authority to local
communities. Whether and to what extent this will occur depends on a
variety of circumstances, though the fact that many states already provide
for significant “intrastate federalism”®® suggests that local community
authority will be preserved and enlarged by originalism.

By contrast, living constitutionalism undermines all of these communi-
ties and in multiple ways.

First, living constitutionalism is committed to these structural princi-
ples only so long as and to the extent that today’s interpreter believes is
warranted. This permits diminution of constitutional protection for states.
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Second, living constitutionalists have drastically narrowed these struc-
tural principles. To summarize a large subject, living constitutionalist
decisions have authorized nearly unlimited congressional power, significant
executive power, and federal judicial supremacy over most of state life.

Third, and fundamentally, living constitutionalists change the Consti-
tution’s structural commitment to state flourishing and replace it with an
analysis that evaluates whether, in each particular case, preserving state
autonomy is valuable. This living constitutionalist analysis systematically
leads to diminution of federalism because the value of federalism is itself
systemic, and that system’s value is not fully captured in a particular case.’®

Another key conservative commitment is to religion and its importance
to a flourishing political community. Religious liberty is key to protecting
religion’s positive role in our political community, and it appears that the
consensus originalist position would support that.

First, on the free exercise side of the ledger, this majority interpreta-
tion of the Free Exercise Clause authorizes judicial exemptions from laws
thatincidentally burden religious exercise.”” This provides relatively more
robust protections for religious liberty than do most current living consti-
tutionalist views.

Second, though there continues to be reasonable debate about the
Establishment Clause’s original meaning,’® there is a consensus that the
Eversonian wall of strict separation® is wrong.'” This means that the
federal and state governments may enter into relationships with religious
institutions and individual believers so long as those relationships do not
establish areligion. This for the most part fits the conservative perspective
on the value of religion in public life by allowing significant religion-gov-
ernment interaction that, among other things, maintains a robust role for
religion in the public square that includes, for instance, support for religious
institutions.

Promoting and protecting the free market has been a mainstay of the
conservative movement since the 1950s,'*! and originalism is supportive
of the free market in many ways. First, the Constitution’s original mean-
ing provides a number of protections for private ordering, including the
Contracts Clause and the Takings Clause. More importantly, though indi-
rectly, the Constitution leaves to the states and their common law most
regulation of private ordering through contract and property law, and
this common law is characterized by a preference for private ordering.
Despite 20th century doctrinal innovations in some areas of the common
law, its center of gravity and characteristic is to provide avenues for pri-
vate economic ordering.



FIRST PRINCIPLES | No. 94 FEBRUARY 2024 | 21
heritage.org

There are reasons to be cautious about the assessment in this subsection.
The most important is that there remains underdeterminacy on what the
Constitution’s original meaning is for some of its provisions, including some
of its important ones. There is some excellent work on the Necessary and
Proper Clause,'*but the total quantity of work is still thin enough to reduce
confidence in the current consensus.'*® Surprisingly, there has been rela-
tively limited research into the original meaning of the Free Speech Clause.
There continues to be stubborn disagreement on the original meaning of the
Establishment Clause and the Privileges or Immunities Clause.'®* In these
areas of continuing underdeterminacy, it is not possible to say definitively
that the original meaning is substantively conservative.

Additionally, there continues to be debate over the nature of originalism,
and itis possible that these theoretical disagreements may lead to practical
differences of original meaning. This possibility is best seen by comparing
Professor Jack Balkin’s Living Originalism'°® to conventional versions of
originalism. One distinguishing characteristic of Professor Balkin’s orig-
inalism is its thinness: The original meaning is solely the Constitution’s
semantic meaning,'°® which Professor Balkin often characterizes as an
abstract principle. By contrast, conventional types of originalism draw on
more resources to create a thicker original meaning that is (and is typically)
not an abstract principle.

The upshot is that these different versions of originalism may lead to
different legal propositions. For instance, Professor Balkin has argued that
the Commerce Clause authorizes Congress to regulate social intercourse,'*”
while Professor Randy Barnett, employing standard original meaning
analysis, has concluded that Congress may regulate interstate commercial
transactions.!®® I do not want to overstate the uncertainty these differences
among originalism may cause. For the vast majority of the Constitution’s
text, it appears that conventional versions of originalism typically lead to
the same legal propositions.

As noted earlier, many and perhaps most originalists embrace stare deci-
sis to varying degrees. This complicates my analysis in two ways. The most
obvious is that different conceptions of stare decisis will lead to more or less
following the original meaning depending on the strength of the conception.
In practice, however, it appears that most originalists see stare decisis as
running in a relatively narrow range from being a tie-breaker among differ-
ent interpretations to a modest level of respect for nonoriginalist precedent.

The second complication is that stare decisis makes it less likely that a
court will follow the Constitution’s original meaning because the court will
sometimes follow an inconsistent nonoriginalist precedent. This means
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that, even if the Constitution’s original meaning is typically conservative,
it may be displaced by a nonoriginalist precedent’s different meaning (at
least until that precedent is overruled by the Supreme Court). To make
matters worse, it is very difficult to say a priori whether and to what extent
anonoriginalist precedent should be followed or overruled, so the existence
of stare decisis creates uncertainty. That being said, even the originalists
with the most robust conception of stare decisis would not preserve most
nonoriginalist decisions over the long term.'

Professor Merriam has raised what, in effect, is a counterargument to
this section: He has argued that the conservative movement initially advo-
cated for a narrow interpretation of the Fourteenth Amendment partly to
prevent the federal judiciary from taking from states governance of large
swaths of their traditional police powers.'° It is true that the consensus
today is that the Fourteenth Amendment at least incorporates the Bill of
Rights against the states,'! and this does have the effect of giving federal
courts (and Congress) power over some areas of traditional state gover-
nance, such as religious liberty. For Professor Merriam, this result is not
conservative because it deprives local communities of their capacity to
govern themselves.

I agree that this is a loss."> However, that loss is justified if the reason
for it was poor state self-governance, which was in fact the reason for the
loss. States mistreated many of their citizens, sometimes grievously so, and
application of the Bill of Rights remedied some of those abuses. This was
true prior to 1868, of course, when Southern states prohibited abolitionist
literature, and it remains true today when states like New York abuse their
citizens’ capacity to defend themselves with firearms.

There is also something decidedly unconservative about criticism of
incorporation of the Bill of Rights, drafted by James Madison and adopted
during the Founding period. These commitments are for the most part™?
sound legal commitments of the early American Republic and should for
both reasons be supported by conservatives.

The real culprit in the narrative of judicial supplanting of state gover-
nance is not incorporation of the original meaning of the Bill of Rights;
instead, it is the living constitutionalist misinterpretations of the Bill
of Rights and in particular the doctrine of substantive due process. The
Warren and Burger Courts’ misinterpretations are legion: Cases like Cohen
v. California,™ Craig v. Boren,""> Reynolds v. Sims,""® Katz v. United States,"”
Miranda v. Arizona,"® Massiah v. United States," Goldberg v. Kelly,”° Gris-
woldv. Connecticut,'* and of course Roe v. Wade'?? were not originalist and
so cannot be laid at originalism’s feet.
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Argument 3: Originalism is theoretically and practically more
conserving than common good constitutionalism. One way to com-
pare whether and to what extent originalism is conservative, and therefore
whether conservatism needs originalism, is by comparing it to another
theory of constitutional interpretation that expressly criticizes originalism
and promises to deliver substantively better—and typically more conser-
vative'?*—results. This recent rival to originalism in right-of-center circles
is common good constitutionalism (CGC).

First articulated by Professor Adrian Vermeule in a March 2020 essay,
CGCbeganitslifein a critical stance against originalism, as its title—Beyond
Originalism—suggests.'?* Since then, common good constitutionalism has
grown. Professor Vermeule published his eponymous book in 2022,'?° and
he has been joined by a small cadre of other scholars contributing both to
traditional scholarship'?® and to an online presence.'* As it has grown, CGC
has continued its robust criticism of originalism'?® and has also articulated
its own positive case.

One obvious way to evaluate whether CGC is conservative is to evaluate
the concrete legal propositions to which its proponents say CGC would lead.
If successful, it appears that CGC would lead to the following interpreta-
tions of the U.S. Constitution: a federal police power with jurisdiction over
the health, safety, and morals of all Americans;'** a robust administrative
state;'3° an innervated federalism;"*'; narrow protections for private prop-
erty rights;'*? and likely thin protection for individual gun rights.'**

It is difficult to know, at this point in its development, many of the
propositions to which CGC would lead, but one may infer that, given its
commitment to federal and state police power along with its relatively
narrow conception of constitutional rights, CGC would frequently lead to
arobust regulatory role for government and limited constitutional rights
protections. Perhaps another way to get at CGC’s substantive interpreta-
tions is that it appears to embrace all of the federal and state government
empowerment of the 20th century with small carve-outs for some social
conservative issues like abortion and natural marriage.

Common good constitutionalism’s two related and key criticisms of origi-
nalism are that it is positivist and that it misunderstands how interpretation
operates. The first, if true, would be a strike against originalism as conser-
vative because most conservatives embrace some aspect of the natural law
tradition. The latter criticism, however, does not appear relevant to whether
originalism is conservative.

First, common good constitutionalists argue that originalism is posi-
tivist.** This positivism makes originalism impermeable to first-order,
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substantive normative propositions including many ethical propositions
that are true. Stated differently, originalism stops the officers charged
with interpreting and following the Constitution from using natural law
to interpret it. Officers following the Constitution’s original meaning will
neglect this ius naturale that, according to Vermeule, includes “the general
principles of jurisprudence and legal justice”'*® that are “part of the law and
internal to it.”*¢ Interpreters must “look to...the ius naturale precisely in
order to understand the meaning of the text.”*”

From CGC’s perspective, therefore, originalism’s blindness to natural law
leads it to absurd and unjust interpretations of the law, such as Bostock v. Clayton
County."® There, Justice Gorsuch said he interpreted “sex” in Title VII according
to its “ordinary public meaning” to include homosexuality and transgender
status."® Originalists like Justice Gorsuch are pulled down to progressive living
constitutionalism as a result of originalism’s failure to acknowledge natural
law. As summarized by Vermeule, “[i]t is a strange originalism indeed that
would be unanimously voted down by the enacting generation™*°

A second, related way in which originalism is purportedly positivist is
its adherents’ insistence that interpreters should follow only the Consti-
tution’s original meaning. That is not possible, according to CGC, because
interpretation is inherently normative. “Positive law based on the will of
the civil lawmaker,” according to Professor Vermeule, “while worthy of
great respect in its sphere, is contained within a larger objective order of
legal principles and can only be interpreted in accordance with those princi-
ples” In other words, the phenomenon oflegal interpretation itself always
requires interpreters to use the natural law to interpret the positive law.

These criticisms are inaccurate for at least two reasons: (1) because many
scholars have shown that originalism is not only consistent with the natural
law tradition, but also the correct application of that tradition in the United
States,'** and (2) because originalism’s use of positive law is the sound—and
limited—use of positive law as a tool to secure the common good. Original-
ism claims that the positive law of our mature legal system—that is, the
Constitution’s original meaning and originalist precedent—has the capac-
ity to answer most constitutional questions without resort to natural law.
Originalism does not make the additional claim that the positive law always
has the resources to provide legal answers to questions, nor does it make
the claim that natural law is irrelevant to the Constitution’s positive law.
Instead, originalists have identified determinatios of our legal system where
originalism mandates or permits use of natural law in specific contexts.'*?

One can also turn around CGC'’s criticism of originalism and ask: What
role does our actual, written, positive law Constitution play in CGC? The
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answer is very little.”** Claims about the Constitution’s meaning are severely
undersupported. One of the most prominent such instances is Professor
Vermeule’s claim that the phrase “general Welfare of the United States”* in
the Taxing and Spending Clause “is an obvious place to ground principles of
common good constitutionalism” because of the clause’s “obvious semantic
ambiguity.”'*¢ A theory of interpretation of the United States Constitution
in which the Constitution itself plays only a modest role is not one that fits
well with American conservatism.

Finally, there is a deep practical reason why originalism is more likely to
conserve what is good in the United States than CGC is: Originalism is more
attractive to Americans of a wide variety of perspectives. The United States
is a large, pluralistic political community. Americans have a wide variety
of religious, philosophical, political, and other viewpoints. This presents
a challenge to any non-liberal theory, such as conservatism, because it is
necessarily making claims with which (at least at this point) many Ameri-
cans will not agree. To take just one example, conservatism wishes to follow
tradition, and traditions of all sorts are rejected and viewed with suspicion—
simply because they are traditions—by many Americans. Originalism has
been one of the conservative movement’s most successful and attractive
components precisely because originalists have intentionally appealed to
awide variety of Americans.

As described above, the variety of attractive normative justifications
that originalists have put forward to support originalism include popular
sovereignty, natural rights, good consequences, natural law, truthfulness
and promise-keeping, and law-following. These rationales include all of the
currently viable normative justifications that Americans of various stripes,
given their various normative beliefs, could find convincing.'*” Moreover,
many of the goods advanced by these justifications are themselves widely
accepted by Americans. For instance, most Americans believe that truth-
fulness and promise-keeping are good.

My own natural law justification for originalism exemplifies originalism’s
ecumenical approach to our fellow citizens. Though one might initially
think that a natural law justification for originalism would be off-putting,
my law-as-coordination account is intentionally structured to appeal to
goods that most Americans recognize as good, thereby providing those
Americans with reasons to follow originalism. One key aspect of this was
my use of an instrumentalist conception of the common good that is rela-
tively more attractive to more Americans. The instrumentalist conception
of the common good has three components: justice, the rule of law, and
superintending offices. Each of these components is embraced by the vast
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majority of Americans. These common goods are individually valuable and
collectively very valuable because Americans of all stripes—including those
who are not conservative—see their value.

Compare that to CGC. At least as currently articulated, CGC has adopted
a distinctive conception of the common good."*® Whatever the distinctive
conception of the common good is, we know that it is thicker than the instru-
mental conception, and though I personally believe that this fuller conception
is attractive, I know that many and perhaps most of my fellow citizens will
not be attracted to it, and many will find aspects of it to be positively wicked.
Therefore, CGC’s distinctive conception of the common good is sociologically
less likely to provide reasons to Americans to follow the Constitution.

Is a Successful American Conservatism
Possible Without Originalism?

Could conservatism survive and thrive in the United States without originalism?
There are strong reasons to doubt that it could, and these reasons suggest that
American conservatives must make a theory of constitutional interpretation
apart of conservatism in order for it to be plausible to Americans generally.

In the United States, many if not most important issues of policy, ethics,
and even metaphysics are, or become, or are significantly impacted by
the Constitution and consequently by constitutional interpretation.
For example:

e How should Americans receive health care insurance?*
¢ What is marriage?'*°

¢ When does human personhood begin?**

e Whatis religion?'

e Towhat extent may Americans in their local communities, like schools,
pray together?'s?

e To what extent can the President enter into war with
another country?'*

For these and countless other vital issues, the Constitution has something
to say, and often something determinative to say.
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This is the product of many reasons. Perhaps the most significant is that
the United States does not possess some of the mechanisms to resolve such
issues that other nations have (or to the same degree), past and present,
such as an established church,”® a common cultural heritage, or a widely
accepted system of ethics.'*® Protestant Christianity played some of this
role until the early to mid-20th century, but it no longer holds sufficient
influence to do so. The United States began as and has increasingly become
a pluralistic country, so Americans have fewer things in common, and one
of those is the Constitution.

A second, related reason is the Constitution’s sociological status in the
United States. The Constitution is the undisputed supreme law within
our legal system, and it is viewed by Americans as such. More importantly,
however, Americans look to the Constitution as an important source of
national identity and meaning about what America means and what being
an American means.

Whatever the causes, a key consequence of the Constitution’s central-
ity within American life is that the conservative movement must offer a
plausible theory of constitutional interpretation in order to be viable the-
oretically, politically, and sociologically. If conservatism cannot explain
what the Constitution says about the size of government, the nature of
marriage and human life, the place of religion in American life, and who
shall conduct foreign policy, for instance, then it fails both absolutely and
relative to its rivals.

The progressive movement has answers to these constitutional questions,
and living constitutionalism is the theory that provides them. There are
many variations on the theory, but all of them say that the Constitution’s
meaning changes and that interpreters—including and typically judges—
should follow this changed constitutional meaning instead of the original
meaning. For example, even though abortion had been regulated and largely
prohibited since the beginning of the Republic, by 1973, the Constitution
had changed to protect abortion®” because of the now-explicit and less-
than-a-decade-old implicit right of constitutional privacy."*® Similarly, the
Constitution changed over the course of the 20th century to authorize
Congress to regulate intrastate non-commercial non-activity."

Originalism has provided conservatism with a legally, politically, and
sociologically attractive approach to constitutional interpretation for
nearly 50 years. It has been very successful in causing the legal system to
reject the latitudinarian approach to the Constitution that characterized
the New Deal, Warren, and Burger Courts and replacing it with a legal cul-
ture that gives pride of place to the Constitution’s text, structure, history,
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and tradition. Originalism’s influence is so pervasive that even progres-
sive nominees feel compelled to articulate their commitment to the law in
terms of originalism. As nominee Ketanji Brown Jackson stated during her
confirmation hearings, “I am focusing on original public meaning because
I'm constrained to interpret the text.”'*° Indeed, one of the reasons conser-
vatism lost so many battles on the Supreme Court during the Warren and
Burger Court eras was that it lacked a theoretically powerful critique of it.'*!

Originalism has been an important component of conservative political
success since 1968. Perhaps the most effective use of originalism was candi-
date Donald Trump’s promise to appoint originalist Supreme Court justices,
which polling showed was a key reason why many otherwise unsupportive
Americans voted for him.

Conservatism has also benefitted from originalism sociologically because
it is a “big tent” approach to the Constitution that goes beyond social con-
servatives who are insufficient in number to be electorally successful on
their own. Originalism adds small-government libertarians to the move-
ment. Abortion is an example of this synergy. Though libertarians and
conservatives may disagree about what justice requires of governments
regarding abortion, they have been able to agree that the Supreme Court
is not the appropriate government regulator.'¢

This leads me to arelated point. Professor Merriam has claimed that the
transformation of originalism in the 1980s-1990s caused it and, as a conse-
quence, the broader conservative movement to put aside social conservative
positions and issues and highlight more libertarian ones.!*® I think that is
likely true to some degree. However, that is analogous to the fusionism of
1950s conservatism. Like the original fusionist coalition, “little held the
coalition together,” and in place of “free markets and the Founding,”%* the
coalition is held together today partly by originalism. Now as then, neither
libertarians nor conservatives are sufficiently powerful politically to win
elections, especially national ones, on their own, but together, they have
had significant electoral success. If the price for this coalition is prioritizing
common issues, it appears to be a bargain conservatives are willing to make.

Part of the reason originalism is so important to American conservatism
is that there is no viable alternative theory of interpretation for conserva-
tism in place of originalism. This follows if you agree with my claims that
originalism has helped to make the conservative movement successful,
that nonoriginalist constitutional interpretation is less conservative, and
that CGC would set our Constitution in strong opposition to many long-es-
tablished, widely prevailing ideas and practices—conservative as well as
liberal—in American law, politics, and culture.
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Conclusion

Originalism and American conservatism have worked well together
for the past 50 years. Their collaboration has restored some degree of
faithfulness to our Constitution in our legal system and legal culture and
has provided conservatism with a politically and sociologically attractive
approach to constitutional interpretation. While it may not be true in all
times and places, in the United States, because of its unique circumstances,
originalism is a good match for conservatism.

Lee J. Strang is John W. Stoepler Professor of Law & Values and Director of the Institute
of American Constitutional Thought & Leadership at the University of Toledo.
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